(i

Land Use Basics for
Elected Officials

l

|

Y COLORADO
Department of Local Affairs




r Schreck

owne

of Denver




Today’s Presentation

ere it Can Go




What is Land Use?

Land use laws are the body of statutes, regulations, permits
or approvals, and plans that govern what structures can be
constructed and uses can be engaged in on a property.




" M
[




What my friends think | do What applicants think |

What the APA thinks | do What | think | do What | really do
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What is a Comp Plan Supposed to Be?

* Not an end product

ot a specific blueprint

ot happy thoughts
about future civic
projects

* Not a single project




Why Should Elected Officials Care?




also because:

yolitical affiliations
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osperity.
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ning in America (2012)




P I CI n C o n te n t Town of Erie, Colorado
2005 Comprehensive Plan

. Land Use Plan Map
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Plan Link to Regulations: Information

* Applicants, staff, officials can
* Understandable all interpret requirements

* Applicant can understand how
* Predictable application will be evaluated

* Regulations will be applied in

. [ ]
Consistent same manner across different

applications



Plan Link to Regs: Policy Frame for Zoning
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Division 4.18 Community
Commercial District (A) Neighborhood Commercial, 35-
Purpose. The Community 1200 Purpose. The uses
Commercial District provides permitted in this district are
a combination of retdail intended primarily to serve the

’

offices, services, cultural nee.ds of the syrroundmg
erens . . residential neighborhood by
facilities, civic uses and

. . . . providing goods and services that
higher density housing. Multi- are day-to-day needs generally

story buildings are \ classed by merchants as
encouraged fo provide a mix "convenience goods and services."
of residential and ' Businesses which tend to be a
nonresidential uses. Offices ‘ nuisance to the immediately

and dwellings are surrounding residential area are
encouraged to locate above excluded even though the goods
ground-floor retail and and services offered might be in
services. the convenience classification
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Plan to Regs: Objective Criteria

1. The proposed zoning or rezoning promotes the purposes of this
Zoning Ordincree—arsSTATed In Section 17.27ahe

he proposed zoning or rezoning is compatible with existing
surrounding land uses or the land uses envisioned in the

omprehensive Plan; and

3. The proposee=zaning or rezoning meets at least-ot& of the

following additional criteria:

a. The proposed zoning or rezoning promotes implementation of the Comprehensive
Plan; or

b. There has been a material change in the character of the neighborhood or in the
City generally, such that the proposed zoning or rezoning would be in the public
interest and consistent with the change; or

c. The property proposed for zoning or rezoning was previously zoned in error.



Plan Link to
Regs: Staff
Report with
Development
Applications

SUMMARY:

The applicant proposes to rezone 60.506 acres from PCD to PD, for development of a
single-family residential subdivision. The PD zoning designation will allow for uses
including but not limited to: single-family dwellings and accessory buildings, in-home
daycare (subject to the licensing requirements of the State), foster family care (subject
to the licensing of the State), public and quasi-public recreation facilities including parks
and playgrounds, trails and bike paths, and their accessory structures, and essential
permitted services. The Board of Trustees previously approved at its January 21, 2014
meeting, an annexation and rezone to PD for two small parcels adjacent to the
proposed development. These parcels are on the east, and west edges of the
development, and are part of the overall rezone map.

The Rezone is being reviewed concurrently with a Preliminary/Final PD Site Plan
application and.2-Rrciiiinaiy/rinal Flat of the property.

CONFORMANCE WITH THE MONUMENT COMPREHENSIVE PLAN AND TOWN
CODE

The site IS Gvaicd=in.2n area _desianated bv the Monument Com=rgiiciisive Plan for
Mixed-Use Development. The proposed rezoning promotes the following principles and
policies of the Comprehensive Plan:
e Land Use Principles
o LU-Liii — Protect natural environmental features, particularly flood prone
lands and drainageways.
LU-Liv — Stage growth in the community and promote infill development
on vacant land, with particular attention to the Downtown core.

+ Land Use Policies
LU 3 - Carefully consider the environmental, visual, economic, and land
use impacts of new development and, where possible, incorporate,
mitigate, and buffer or visually screen land uses that differ in type and
density.

e Transportation Principles
TR-I - Provide an efficient, safe, continuous, and connected transportation
system.

e Transportation Policies
o TR 1 - Identify and prioritize transportation deficiencies and future
transportation improvements.
TR 7 — Substantially reduce risks to public safety within the transportation
system, including, but not limited to, turn and acceleration lanes.
TR 8 — Encourage the dedication and/or acquisition of additional roadway
rights-of-way.

5/07/14 Staff Report to PC re Lake of the Rockies Rezone




Plans Link to Regulations: Decisions

O. The staff report found that the amendment met all the decision criteria for

approval of a Comprehensive Plan amendment as prescribed by SMC 17G.020.
Comprehensive Plan Amendment Procedure.
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Why Should You Care?

* Public meetings/hearings are a primary forum for many “due
process” principles

* Impressions of local government credibility and integrity are
at stake

¢ Citizens must be treated fairly and with respect

* Good decisions must be documented (your lawyers will like
this!)



What does a ‘“bad’” meeting look like?

board discussions




What does a “good” meeting look like?

ocedural framework

d testimony in
» review criterid in

imony and utmost
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We all see things differently . ..
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Brownstein Hyatt Farber Schreck, LLP




Meeting Preparation

* What type of decision am | being asked to make?

* What actions are needed before | make my decision?
* Have all those actions been completed correctly?

* What review criteria will apply to my decision?

* Do | have all the information | need from staff and preceding
reviews?



Preparation ~ Example

v Complete application submitted
v" Neighborhood meetings held
v" Planning commission recommendation

v' Staff report complete with analysis of request against the
review criteria and staff recommendation

v Likelihood of substantial public testimony?2 (Should | alert the
family & bring snacks?)



Process Supports Substance

ou like or don’t like

and facts
eview criteria and
nether the

e relevant
ake a justifiable




Running the Meeting

* Chair runs the meeting and keeps procedural order
* May also help re-direct substantive discussion on point

* Chair as “meeting manager” vs. substantive participation

* General procedural order of meetings:
* Staff presents its analysis and recommendation

* Applicant presents its case — especially details of specific project, public
outreach, compromises/changes made

Public testimony

Board/council asks questions during fact-finding

Public hearing closed

Board /council deliberations

This is where you can take stands and announce positions

Deliberation
& Decision

Board /council decision



Beware!
Dangers of Drafting at the Podium

* Appeasement and placation vs. substance-based,
deliberative decision-making

* Application may need to go back for renewed process

* Administrative and legal implications

* Make conditions judiciously and only when obviously related
to meeting the standards and review criteria



Other Meeting Tips

atations

ilar formal
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Follow the Procedures
(Procedural Due Process)

Fundamentally, due process consists of /KULQS
two things: ==
* Notice
* Opportunity to be heard

e Yoo can....

S Yoo CANT ..

s YOU CAN.. ..

4. >/@ O CANT



Notice

* What notice is required?
* Colorado Revised Statutes
Annexation, vested rights

* Municipal Code

* Types of notice

Attendance at hearing creates
* Mailed presumption of notice; right to
challenge notice is waived

Who is entitled to receive?
* Newspaper
* Posting — on property

* Posting — officially designated
agenda posting location




Opportunity to be Heard

* Applicant
* When can applicant submit additional information?
Packet deadline v. close of hearing

* When do changes to the application rise to the level of a new
application v. modifications, conditions of approval?

* What problems are created by new /late information and how
can they be addressed?




Opportunity to be Heard

* Public

* Time limits for public testimony

* Limitations on evidence that
can be presented

* Limits on who can testify

Group testimony by
residency, proximity to

property site
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Fun with Land Use Acro
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NIMBY - Not in my backyard - AR 0 N

NOPE - Not on Planet Earth

BANANA — Build absolutely nothing anywhere near
anything

LULU - Locally Undesirable Land Uses

CAVE — Citizens Against Virtually Everything

DUDE — Developers Under Delusions of Entitlement
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WE ARE ALSO
OPPOSED TO
DEVELOPMENT IN
OuR S\DE YARDS




Types of Decisions




Legislative Actions

* Public policy relating to matters of permanent or

general character.
* Of general application.

* Concerns an area usually general by legislation.
(State Farm v. City of Lakewood, 788 P.2d 808 (Colo. 1990))

Brownstein Hyatt Farber Schreck,
LLP



gislative Actions




Legislative Actions

* May be challenged only by
initiative or referendum

* Initiative — Citizens power to
initiate a new law by
proposing it for a vote of the
people.

* Referendum — Citizens power
to refer a law passed by the
legislative body to a vote of
the people.
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Legislative Actions BE 48

* Governing law

* Powers of initiative and referendum liberally
construed, and any governmental action that has the

effect of curtailing the people’s fundamental right to

legislate is viewed with close scrutiny.
McKee v. City of Louisville, 616 P.2d 269 (Colo. 1980).
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Quasi-judicial Decisions

* Courts look to three factors to decide whether something is
quasi-judicial:
* State or local law requiring to the community.

* State or local law requirin following notice, and
q d g ,
and present evidence.

* State or local law requiring the body to make a determination by
applying facts of a specific case to certain criteria established by

law.

* |f these three things are true, it is probably a quasi-judicial
type decision.

* Practice pointer: code should state which types of decisions
the municipality considers to be quasi-judicial.



Quasi-judicial Actions

* Generally involves determination of rights, duties, or obligations of specific
individuals by applying existing legal standards to facts developed at a
hearing conducted for the purpose of resolving the particular interests in
question.

* No “litmus test” for identifying a quasi-judicial action (Cherry Hills Resort Dev.
Colo. V. City of Cherry Hills Village, 757 P.2d 622 (Colo. 1988)).

* Generally reactionary, not prospective, and apply to specific individuals,

situations, or parcels of land (Jafay v. Bd. Of County Commissioners of
Boulder County, 848 P.2d 892 (Colo. 1993)).

In a quasi-judicial proceeding, you
are acting like o :




Quasi-judicial Actions

* Decision makers should make decision based only on what’s in
the record.

* Potential for real or perceived bias/influence.

* Compare a court case — would you want to find out the judge
spoke privately to the other side?

* Can invalidate the decision.



Quasi-judicial Actions
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Quasi-judicial Actions
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Administrative or Executive Actions

iteria or




Legislative v. Quasi-Judicial

Function Legislative Quasi-Judicial

Master plan/general, specific plan

Comprehensive zoning

Zoning text amendments

Piecemeal rezonings

Special exceptions

Variances/conditional use permits

Subdivision approvals

Zoning or use permit issuance &
violations

Zoning is BOTH legislative AND quasi-judicial AT THE SAME TIME



Legislative v. Quasi-judicial Land Use Actions

- - Snyder v. City of Lakewood, 189 Colo. 421, 541
P.2d 371 (1975);

. , Vick v. Bd. of County Commissioners,

689 P.2d 699 (Colo. App. 1984) and Reynolds v. City Council
of the City of Longmont, 680 P.2d 1350 (Colo. App. 1984);

S , Cherry Hills
Resort Development Co. v. City of Cherry Hills Village, supra;



Legislative v. Quasi-judicial Land Use Actions

djustment, 807 P.2d 541 (Colo. 1990);
>od, 672 P.2d 225 (Colo. App.1983);
pp. 349, 532 P.2d 770 (1975);

>p. 231, 585 P.2d 925 (1978).
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“Hybrid’® Actions

* Rezoning, under Colorado law, is always quasi-judicial, for
purposes of ex parte communications being prohibited, and the
ability to challenge under C.R.C.P. 106(a)(4), legislative, for

purposes of challenge by initiative and referendum. (Margolis v. District

Court, 638 P.2d 297 (Colo. 1981)).




Follow the Review Criteria

(Substantive Due Process

with review criteriq;
1pricious

erpretation, may use

is unconstitutionally




Standing to sue

orought by any
and use law







Takings

1. The regulations must have an to the public
purpose to be advanced.
Nollan v California Coastal Commission — 1987

RATIONALE: New house created wall of residential development
that would prevent public psychological awareness of public beach.




Takings

2. Deprivation of All Economic Value: Inverse Condemnation

Property Owners are not entitled to the “highest and best use”




Takings

Deprivation of all economically viable use is an unconstitutional
takings — Lucas v South Carolina Coastal Commission, 1992

After purchasing lots, Beachfront Management Act enacted that barred new homes on

2 remaining vacant lots.
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Takings

Exactions and Land Dedications must have
a rough proportionality to the impact or
demand caused by the development.

Dolan v Tigard, 1994

Koontz v St. Johns River
Management District, 2013




Section 1983

ation of

>f in land use




Continuance, Complete Record, Findings

review criteriaq,

eighbors
acision is final

gs to support the
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Zoning for World Peace

ove) is a
e a nail.”




What is Zoning Anyway?

_H TO THE LAND

d general

rm of what may

are used in

avelopment and uses




What Does Zoning Do Well?

icies for future land use

* Contre

“who” (owners, , operators)




Example: Zoning vs. Licensing to regulate
Home-Sharing




Zoning vs. Licensing

What do rules
apply to?

Policy impetus?

Retroactive or
prospective in
applicability?
What do rules
addresse

Land

* Implement long-range land use
plans/policies

* Ensure prohibition or control of
incompatible uses

Prospective (typical) — applies to
new development & uses

* Location or density of land uses
* Physical form of development or
land use

* Use of land, buildings, or
structures

Person or business

* Ensure public safety & welfare

* Raise revenue to offset cost of
regulatory system or fund general
govt.

Both retroactive & prospective —
applies to new and existing
businesses

* Location or density of businesses
* Day-to-day operation of
business

* Qualifications and /or character
of business operator




Zoning vs.

Licensing

Renewal of right
required?

How are rules
administered and
applied?

What are remedies
for noncompliance?

Zoning

No (typical) — zoning rules
and rights run with land

Upon applicant request to

build or expand a building,
or establish/change a land
use at a particular location

Order for compliance;
permit may be revoked;
civil fines or criminal
penalties

Licensing

Yes — regular renewal required to
ensure compliance /inspections

Upon applicant request to license
new or existing business

License may be suspended or
revoked; civil fines or criminal
penalties
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Zoning Issues — Property Owner’s Perspective

)ow much risk, time and

able planning document?
Ing?
sory, or illegal?

e property? Will adjacent
ple with theirs?

e to adjacent zoning?
. will also be interested in th




Zoning — Source of Authority

* Health, Safety and Welfare

“The powers not delegated to the United States by the Constitution,
nor prohibited by it to the states, are reserved to the states
respectively, or to the people.”

* Police; health, suppression of disease; removal of weeds brush and
rubbish; prevent and suppress riots; restrain and punish loiterers;
prohibit and punish cruelty to animals; establish and erect jails;
regulate running at large of animals; regulate and license
pawnbrokers; enact and enforce gambling ordinances; etc. . . .



Colorado Municipal Home Rule Authority
Article XX, Section 6

* The people of each city or town of this state, having a population of
two thousand inhabitants as determined by the last preceding
census taken under the authority of the United States, the state of
Colorado or said city or town, are hereby vested with, and they
shall always have, power to make, amend, add to or replace the
charter of said city or town, which shall be its organic law and
extend to all its local and municipal matters.

* Such charter and the ordinances made pursuant thereto in such
matters shall supersede within the territorial limits and other
jurisdiction of said city or town any law of the state in conflict
therewith.



Poorly drafted standards

Subjective Objective standard
Standard

“Preservation of * May not demolish structures older than 50 years without special
Existing Character” review
New structures must use same architectural style
Create standards for new development that includes setbacks,
detached sidewalks, tree lawns, etc., which are the same as
existing

“Proportionate” “Maximum 25% greater in height than closest adjacent structures at
time of application”

“Harmonious”

“Compatible” Two or three story buildings must step back to one story within 25

feet of property line when adjacent to single story development

“Park-like” One tree and three shrubs per 20 linear feet




Lack of Procedural Guidance

* Good zoning code not

only tells you you
may do, but you
must ask permission to
do it

Notice
Required

City Staff
Review

Commission
Review

Council
Decision

Comprehensive Plan
Amendments




Negotiated Development

elopment (PUD or
i
:




off the mark com

Ad hoc decision making N
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* Spot zoning RO A

* Special conditions




Capacity of Staff to Enforce




Capacity of Staff to Enforce

e Zoning cannot override a recorded covenant.

e Zoning is not the “architecture police.” It cannot and
should not be used to ensure that houses are “pretty.”




Questions?
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New Urbanism

* Traditional Neighborhood Development

* Congress of New Urbanism

Many examples in
Colorado —Stapleton,
Lowry, Prospect, Belmar,

South Main

LT

| SRttty
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Form-Based Codes

Approximately 282 Form-Base Codes have
been adopted in the U.S.



Tactical Urbanism

* “Pop-Up” uses such as sidewalk cafes
* Guerrilla urbanism — art, public seating

* Low-cost, little or no approval process, temporary uses

IF YOU SEE SOMETHING REMOTELY PROGRESSIVE...

...REPORT IT!

D,

ONLY YOU CAN STOP URBANISM!

BROUGHT TO YOU BY THE CITY OF HAMILTON DEPARTMENT OF ROADWAY SECURITY AND ASPHALT RELOCATION




Disaster Resilience/Sustainability

* Resilient Design: Diverse, Redundant, Passive, Durable

lementation for natural hazard areas

ssential infrastructure and emergency




Energy: Fracking, Solar, Wind

* Challenges of Balancing Private Property, Economic, and Public

Intere tries




Increased Administrative Authority

slications which meet
larity in regulations

lected and
d political

s a significant
v criteria
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Plans, Regulations, Partnerships, Money

ementation process
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Place-Based Economic Development (&

Budgeting)

Reflects vision
Quality development outcomes

Streamlined process

Consistent enforcement
Results-oriented

Place Based Economic Development
Short and long term visions
Policy foundation

Implements vision
Clear and predictable

Complete reviews
Quality design

Safe environments
Predictable processes




Denver’s Central Platte Valley

1997 Commons Master Plan
Bold vision for blighted area
City, property owners, RTD, State, DDP

Connectivity & open space
$7 billion public & private
1,411 living units since 2009

Commons PUD & UDSG
Align regulations to vision

4|0
HPia ‘I-_

Thousands of inspections r‘- 340 permits since 2009
$522 million permit value
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The Impact Fee

f land

regulation:

nodate growth

96







Impact Fees

* Imposed on new development to fund capital facilities

* Rational nexus principles govern

* Imposed as condition of development permit issuance

* Imposed to fund capital facilities to serve new development

* Leqislatively adopted




Costs Fundable by
Impact Fees

Yes

Excess Capacity
of Existing Facilities
(Recoupment)

Improvements
Required to
Service New
Development

Maintenance
and Repairs

Improvements
Required to Service
Existing Development
(Deficiencies)




Why Consider Impact Fees?

Growth

and New Growth

oy Public Facilities

100




Key Considerations
During Implementation

implications

cts as option

t replenish impact fee account
with no ues
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Key Considerations During Implementation

* Fees are “directly related to” new development

* All impact fee eligible expenditures are for “capital
facilities”

* Facilities for which impact fees are collected are required by
the charter or general policy

* Fees will not be used to cure past deficiencies



Key Considerations During Implementation

1tion

revenues spent in

103
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How to Get the Development You Wanit! —
Financingl Tools

Let’s Make a Deal!



Revenue Sharing

* Home Rule cities have authority to share sales tax
revenue

* No authority to share property tax revenue
Exceptions

Enterprise zones

Tax increment financing E‘ M
: -
e >




Special Districts

* SID - Special Improvement District - organized by a city or
town. 31-25-501, et seq. Some charters refer to LID

* Not independent political subdivision, no separate corporate
existence

* Commonly used for specified packages of improvements —
road, sidewalk, water or sewer

* Raise revenue through special assessments, not mill levy

* Examples:



Improvement Districts

GID — General Improvement District - organized by a city or
town. 31-25-601, et seq.

GID is a separate political subdivision

May levy a property tax, as well as an assessment, or fees or
charges




Improvement Districts

* BID -- A business improvement district organized by a municipality.
31-25-1201 et seq.




Community Development Block Grants (CDBG)

* HUD allocates funding to states; states
distribute according to regulations

* All activities must meet one of the following
national objectives for the program:

e Benefit low and moderate-income
persons

* Prevent or eliminate slums or blight

* Fulfill community development needs
that have a particular urgency because
existing conditions pose a serious and
immediate threat to the health or
welfare of the community

2

g

$
£

C ommunity
Development

Block
Grant



Other Tools

* only available in a Downtown Development Authority (DDA)
or Urban Renewal Authority (URA)
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